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OPINION

Factsand Procedural History

Anunderstanding of theprocedural history of thiscaseisessential to comprehending
the outcome of this appeal. Equally critical is an understanding of the various representative
capacities of theinvolved parties and of counsel.



In 1997, the petitioner was charged with three counts of rgpe of a child, two counts
of aggravated sexual battery, and one count of aggravated assault. See Sate v. Jesse Cleo Minor,
No. M1998-00424-CCA-R3-CD, dlip op. at 2 (Tenn. Crim. App, Nashville, Dec. 15, 1999).
Pursuant to settlement with the state, Minor entered a best-interest guilty pleaon May 21, 1998 to
one count of attempted rape of achild and received an eight-year, Range | sentence. Theremaining
chargesweredismissed. At asentencing hearing, thetrial courtimposed incarceration asthe manner
of service of the sentence. 1d. On direct appeal, we affirmed the trid court’s denial of probation.
Id., slip op. at 4-8.

The mother of the minor victim in the criminal case filed a civil lawsuit in the
Davidson County Circuit Court against the petitioner, his wife, and his co-defendant, Stephanie
Patton, inthecriminal case. Thelawsuit alleged sexual assault of the daughter and sought the award
of money damages. Alana Dowdl v. Jesse C. Minor, No. M2000-00378-COA-R9-CV, dlip op. at
2 (Tenn. Ct. App., Nashville, Apr. 26, 2000).

A review of therecord in this case, which contains discovery material from the civil
casethat is exhibited to the post-conviction petition, along with the court of appeals’ opinioninthe
civil case, reflectsthe involvement of severd attorneysin the civil case. Although the information
is not entirely consistent, the following appearances of counsel are reflected at various stages of
those proceedings. AttorneysHal D. Hardin and Hugh C. Howser, Jr. have appeared for Mr. Minor
inthecivil case. Attorneys Howser and Kenneth Mark Bryant have appeared for Mrs. Minor, the
petitioner’ s wife, and Leann Morrison, the petitioner’ s daughter and guardian ad litemin the civil
case. In one proceeding, Attorneys Howser and Hardin are reflected as appearing for “the
defendants,” which technically would include the co-defendant from the criminal case, Ms. Patton,
aswell asMr. and Mrs. Minor. It further appearsthat Attorneys Howser and Bryant practicein the
same law firm.

On February 2, 2000, the petitioner, by and through his “next friend,” Leann
Morrison, filed a petition for post-conviction relief. This pleading was filed by attorney J.G.
Mitchell, I1l as counsel of record. The post-conviction court dismissed this petition as prematurely
filed.* Apparently, no appeal of that dismissal was taken.

On April 20, 2000, the petitioner, through Ms. Morrison as* next friend,” again filed
a petition for post-conviction relief. Attorney Mitchell filed this action as counsel of record. The
state moved to dismiss the petition, arguing that the petition was improperly filed through a“next
friend,” that the petitioner was at that time incompetent to maintain the action, and that the statute
of limitationswould betolled during the petitioner’ sincompetency. Although awritten order of that
dismissal does not gppear inthe record, the court minutes reflect that the sate’s motion to dismiss
was granted on June 30, 2000. Other information in the record indicates that the basis for that
dismissal wasthe petitioner’s“next friend” status, which thetrial court ruled was not a permissble

lCuri ously, thecourt also found that the petition was nottimely filed. It appears, however, that the petition was
premature, not untimely.
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manner in which to bring a post-conviction action. As with the previousfiling, it appears that no
appeal of the dismissal was taken.

OnJuly 13, 2000, the petitioner filed athird petition for post-conviction relief styled
“Jesse C. Minor, individudly, and by and through counsel, Hal D. Hardin v. State of Tennessee.”
Attorney Mitchell filed thisaction as counsel of record. Thispleading allegesthat the petitioner was
assisted in preparing it by Attorneys Hardin, Howser, Mitchell, Bryant, and Paige Abernathy Hill.
Attorneys Hardin, Howser, Mitchell, and Hill have at some point signed post-conviction pleadings
found in the appellate record, and all four have listed themselves as counsd of record on the
petitioner’s appellate brief. Attorneys Howser, Bryant, and Hill dl practice in the same firm,
members of which have represented the petitioner, his wife, and his daughter in the civil action.

This third petition alleges that the petitioner is in poor health and suffers from
irreversible dementia that seriously affects his cognitive abilities. The petitioner attacks his
attempted rape of achild conviction based upon four allegations: (1) hewasincompetent and unable
to understand the prior proceedings and therefore incapable of entering a voluntary guilty plea; (2)
the state failed to disclose material exculpatory evidence; (3) false and/or materially misleading
statements were offered to thetrial court by the victim and her mother; and (4) trial counsel did not
provide effective assigance. Based upon statements in the record, at least one of his atorneys
believes that a post-conviction petition successful in overturning the guilty plea that underlies the
petitioner’s conviction will positively affect the dvil litigation. See Tenn. R. Evid. 803(22)
(judgment of previous conviction exception to hearsay rule). But cf. Tenn. R. Evid. 410(2) (nolo
contendere pleaisinadmissible against party who madeit); Helen Bell v. Tennessee Farmers Mut.
Ins. Co., No. 01A01-9802-CV-00079 (Tenn. Ct. App., Nashville, Jan. 22, 1999) (although court
declined to rule on admissibility of best-interest plea of guilty to facilitation of arsonin civil case
seeking recovery for loss under homeowner’s policy, it held that plea did not, as a matter of law,
precludeinsured’ srecovery on policy that excluded losses occasioned by action by or at thedirection
of theinsured).? In any event, should the petitioner ultimately be granted the relief requested in his
post-conviction petition, he would face criminal charges more numerous and a potential effective
sentence of much greater length than the one conviction and sentence he presently has.

A hearing on the merits of the post-conviction case was scheduled for October 11,
2000. At the beginning of that hearing, the trial court expressed concerns that the petitioner’s
atorneys in the post-conviction case had conflicting interests due to their representation of the
petitioner and various family members in the civil proceeding. Attorneys Hardin and Howser
acknowledged involvement in the civil case. Attorney Mitchell admitted that, although he did not
represent a party in the civil case, he had attended and observed acivil deposition of the victim in
order to observe her demeanor because he and Attorney Hardin thought it was a*“good idea.” Itis
apparent from therecord that thelower court was concerned that the petitioner’ sbest interestsin the

2It is unnecessary for usto determine whether counsel’s belief regarding the best-interest plea’s effect on the
civil litigation is well founded. Accordingly, nothing in this opinion should be construed as addressing the actual
admissibility of the petitioner’s best-interest guilty pleain the collateral civil litigation.
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civil case and criminal case were divergent. Specifically, the relief sought in the post-conviction
case, setting aside of the conviction and judgment, although possibly beneficial to the petitioner’'s
interests in the civil case, might ultimately result in the imposition of multiple convictions and a
much greater effective sentencein the criminal case. Because of these divergent interedts, thelower
court perceived that the petitioner’ scounsdl, if the samein both proceedings, would have conflicting
interestsin thetwo actions. Based upon this concern, thelower court expressed itsintent to appoint
an attorney ad litem and order an independent evaluation of the petitioner to determine his
competency to choose counsel and strategy in the post-conviction case.®* Therecord reflectsthat the
court entered a written order for the petitioner to be evaluated. Apparently, the court also entered
an order appointing Attorney Jeffrey Loy asattorney ad litem to assist with the mental evaluation,
although this order is not in the appellate record certified to us by the clerk of the lower court.

On October 21, 2000, the petitioner filed amotionto reconsider the ordersappointing
the attorney ad litem and requiring the mental evaluation. Curiously, the caption of this pleading
styled the case “ Jesse C. Minor, b/n/f Leann Morrison and by and through counsel, Hal Hardin v.
State of Tennessee.” (Emphassadded.) Thiswasthefirs attempt toinject Ms. Morrison as “ next
friend” intothethird petition for post-convictionrelief.* A memorandum accompanying that motion
complained of the trial court’s “previous ruling”® that Ms. Morrison could not proceed as “next
friend.” Following a hearing, the court denied this motion to reconsider by written order on
December 4, 2000.

On or about December 7, 2000, petitioner’s counsel sent a letter to the tria judge
requesting that she recuse herself because she had served as an assistant district atorney at thetime
of the offense to which the petitioner eventually pleaded guilty, and there was an appearance of
impropriety and a question of perceived bias.® The lower court entered an order on December 12,
2000 denying the request for recusal and amended that order on December 14, 2000. Asafactual
predicae for its denial, the judge found that she had no role in her former employment in the
investigation, indictment and prosecution of the petitioner’ sunderlying case. Further, shefound that
the indictment was not returned until over one year after her appointment to the bench.

The petitioner’s competence to choose counsel would necessarily entail his ability to waive the conflict of
interests that the lower court perceived.

4From this point in the post-conviction litigation forward, the petitioner’s filings have utilized the caption he
adopted in this motion.

5The motion does not specify the date of the order regarding the “next friend” issue. Review of amemorandum
filed by the petitioner with the motion indicates the order of which the petitioner complainsisthat of June 30, 2000, when
the court dismissed the second petition for post-convictionrelief. Aswe have noted, the dismissal wasnot appealed and
apparently became afinal order.

6Although thisletter appearsto have been filed with the clerk of thelower court, it has not been included in the

appellate record. The information we have about this letter comes from the lower court’s order denying the relief the
| etter requested.
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The petitioner filed amotion in the lower court for certification of an interlocutory
appeal. SeeTenn. R. App. P. 9 (interlocutory review by permission of thetrial and appellate courts).
Although thismotion is not preserved inthe appellate record in itsentirety,” evidently the petitioner
sought review of the trial court’s rulings that Ms. Morrison could not proceed as the petitioner’s
“next friend,” appointing the attorney ad litem, and ordering the mental evaluation.

The petitioner then followed up with amotion for recusal on January 10, 2001. This
motion raised three bases for recusal: (1) the appearance of partiality dueto thetrial judge’ sformer
employment in the district attorney’ s office; (2) the appearance of bias because the trial judge met
with one of the petitioner’s potential witnesses in chambers without the parties or counsel being
present; and (3) thetrial judge conducted aninvestigation into the court records of the collaterd civil
proceedings.

OnMarch 7, 2001, thetrial court denied both the petition for interlocutory appeal and
themotionfor recusal. Onthat samedate, the petitioner filed an application for extraordinary appeal
with this court. See Tenn. R. App. P. 10. We granted the application to review three issues:

D Whether a “next friend” may file a petition for post-conviction relief on
behalf of an incompetent prisoner;

(2 If so, may atrial court, sua sponte, order amental evaluation of the prisoner
or conduct other inquiries into the matter to determine whether the * next
friend” petition was properly filed on the prisoner’ s behalf; and

3 Whether the trial judge in this case properly denied the petitioner’s motion
to recuse.

Thepartieshavesubmitted their briefsand oral arguments, andthe caseisnow before
us for disposition.

Thefirst issue upon which we accepted review of this caseiswhether a“next friend”
may file a post-conviction petition on behalf of anincompetent prisoner. Thisissue pertainsto the
petitioner’s complaint that the trial court prevented his daughter, Ms. Morrison, from maintaining
the action as his “next friend.” Upon consideration, we conclude that we improvidently granted
extraordinary review of this question, asit isnot justiciable in this case.

The first two post-conviction actions were brought by Leann Morrison as “next
friend” of the petitioner. Both of those petitions were dismissed, and in neither case does a notice
of appeal appear to have been filed. See Tenn. R. App. P. 4 (notice of appeal must be filed within
30 days after entry of judgment).

7Page twelve of this motion isabsent from the appell ate record.
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The third and present action was filed, “ Jesse C. Minor, individually, and by and
through counsel, Hal D. Hardin v. State of Tennessee.” The allegations of the petition include
claimsthat the petitioner himself isincompetent to bring the action on his own behalf and that his
attorney, Mr. Hardin, isfiling the action on hisbehalf. Theallegationsmakeit clear that Mr. Hardin
IS acting in a representative capacity. We believe the allegations are such that Mr. Hardin is
essentidly ade facto “ next friend” although not designated assuch. Significantly, this action was
not filed by Ms. Morrison as “next friend” of the petitioner.?

In the present action, there has been no ruling that the petitioner may not proceed
through a*“ next friend,” whether that individual isMr. Hardin or Ms. Morrison. Indeed, the present
action has been maintained from its inception to the present time with Mr. Hardin acting as the
petitioner’s de facto “next friend,” and the judge of the lower court has allowed the petition to
proceed in that form notwithstanding her ruling in the prior action that the petitioner could not
proceed through a*“next friend.” Without aruling that the petition in the present case may not be
maintained through a “next friend,” the question whether a “next friend” may maintain a post-
conviction petition is not justiciable in this proceeding.’

Although thislitigationisrelated to, and even resultant from, thelower court’ sruling
in the prior action that a post-conviction petition may not bemaintained by a“next friend,” review
of the adverse ruling of the lower court should have been pursued via direct appeal of the prior
action. See Tenn. R. App. P. 3(b) (appea as of right from find judgment in post-conviction
proceeding).

We must conclude that we improvidently granted review of this question.
I

The second issue iswhether apost-conviction court may, sua sponte, order amental
evaluation of the prisoner or conduct other inquiriesinto the matter to determine whether the “next
friend” petition was properly filed on the prisoner’s behalf. We agreed to review thisissue only if
we first determined that a “next friend” may maintain a post-conviction petition on behalf of an
incompetent prisoner. Because we haveheld that thereisno justiciable question of the propriety of
a“next friend” petition beforeus, the second issue, asstated, islikewise not justiciable. Webelieve,

8The only efforttoincludeM s. Morrison as“ next friend” appearsto be counsel’ sunilateral adoption of thestyle
“Jesse C. Minor, b/n/f Leann M orrison and by and through counsel, Hal Hardin v. State of Tennessee” after the lower
court appointed the attorney ad litem and ordered the mental evaluation. We are aware of no basis upon which a person
may unilaterally inject herself into pending litigation without permission of the court, and the petitioner has made no
attempt to justify this anomal ous action.

9At this juncture, we are compelled to comment that when the petitioner applied to this court for extraordinary
review, he obfuscated the true nature of the proceeding by employing in the application a unil aterally adopted caption
indicating Ms. Morrison was proceeding as “next friend” of her father, Mr. Minor. We have now reviewed the full
appellate record transmitted to us, and it is apparent that there is no “next friend” controversy in the present case.
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however, that examination of aclosely relaed question isappropriate. That question iswhether the
lower court properly entered asua sponteorder for amental eval uation of the allegedly incompetent
prisoner to assist the court in determining (1) whether the petitioner is competent to make decisions
regarding pursuit of the case, and (2) if not, whether the petitioner’s best interests are being served
by his present attorneys.

The post-conviction petition, brought “by and through counsel” on the petitioner’s
behalf by oneof hisseveral attorneys, all egesthat the petitioner “ lack[s] therequiste menta capacity
and competence” to bring the action on his own. Because of the involvement of severa of the
petitioner’ s post-conviction attorneys in varying capacitiesin the civil case arising out of the same
underlying facts, the lower court became concerned about possible conflicting interests of the
petitioner’s goals in the post-conviction and civil cases as well as those of counsel in representing
the petitioner and/or his family membersin both actions. For this reason, the lower court ordered
amental evaluation of the petitioner at Middle Tennessee Mentd Health Institute to determine his
“present mental competency to assist counsel and participate meaningfully in his pending post-
conviction petition . . ..” Although it does not appear in the appellate record, we discern that the
lower court entered a companion order appointing Attorney Loy to assist with the mental
examination in the role of attorney ad litem.® In the absence of the pertinent order from the
appellate record, we are unable to know what the lower court envisioned as the precise contours of
the attorney ad litent srole. From statements made by the court at a hearing transcribed and placed
in the appellate record, however, it appears that the court anticipated Attorney Loy srole asadual
one of court-appointed advocate and interim guardian for the petitioner during the menta
examination and hearing on competency.

10An unauthenticated copy of what purports to be this order was filed as an exhibit with the petitioner’s
application for Rule 10 review. While this document was properly submitted in support of the Rule 10 application, an
authenticated copy of it was, for some reason, excluded from the appellate record that was certified to us by the lower
court clerk. See Tenn. R. App. P. 24(a). The parties were not powerless to place this document before us. The Rules
of Appellate Procedure allow a party to add any item to the record which is “necessary to convey afair, accurate and
complete account of what transpired in the trial court with respect to those issuesthat are the bases of appeal.” Tenn.
R. App. P. 24(g). Neither party chose to seek supplementation of the record. Although the petitioner included a
document purporting to be such an order inthe appendix to hisbrief, that document isnot evidence that we may consider.
See, e.g., Hartsell v. Fort Sanders Regional Med. Ctr., 905 S.W.2d 944, 949 (Tenn. Ct. App. 1995); William Sturm v.
Evelyn Hunnicutt, No. 01A01-9201-CH-00003 (Tenn. Ct. App., Nashville, Oct. 7,1992); Inman v. Inman, 840 SW.2d
927,930 (Tenn. Ct. App. 1992). Thiscourt isbound by the record as certified on appeal from the lower court clerk and
judicially knows only that which appears of record. Neither the uncertified documents accompanying the Rule 10
application nor the documents in the appendix to the petitioner’s brief qualify as such.

With respect to the appendix to the petitioner’s brief, it bears noting that the contents of an appendix are limited
to documents that appear in the record. See generally Tenn. R. App. P. 28. Thus, documents that do not appear in the
record are not even legitimately included in an appendix.



Thisissue is a complex one. We begin with an examination of the lower court’s
authority to address, sua sponte, questionsrelated to best interests of an incompetent petitioner and
conflicting interests of counsel.

We understand the basis for the lower court’s concern about the possibility of
conflicting interests. The petitioner’s interests in the civil litigation are likely better served by
avoiding the guilty plea he made in the prior criminal case, while his interests in the criminal
litigation are perhaps better served by preserving the plea. Moreover, at least some of the
petitioner’s post-conviction attorneys presently or previously have represented members of the
petitioner’ s family who may haveinterestsin preserving the estate of the elderly and apparently ill
petitioner via the petitioner’ s avoidance of the guilty pleaand thereby potentid avoidance of civil
liability. If the petitioner iscompetent, he may resolve the question of these conflicting interests by
choosing the course of action which he prefers. If he is not, these decisions should be made by a
representative who owes him an undivided duty of loyalty.

Thelower court sought to determine whether the petitioner was competent to make
these decisions, and if not, whether his interests were properly being protected by the attorneys
involved in representing his interests, one of whom stands as his representative in this action. To
that end, the court ordered the mental eval uation and appointed Attorney Loy asthe attorney ad litem
for purposes of the competency inquiry.

With respect to Attorney Hardin’s continuing involvement as the de facto “next
friend” of the petitioner, our supreme court has sad,

While a next friend may in a certain sense be a volunteer in bringing suit, the
continuance of the exercise of hisfunction iswithin the power of the court. Itisin
the province of the court of pendency, at any time, to inquire into his fitness to
represent the interests of the incompetent, and to allow or direct that some one else
be substituted in his place.

Williams v. Gaither, 139 Tenn. 587, 591, 202 SW. 917, 918 (1918) (citing Kingsbury v. Buckner,
134 U. S. 650, 10 S. Ct. 638 (1890)). Therefore, the court had the authority to inquire into the
propriety of Attorney Hardin's involvement as representative of the petitioner, and if necessary,
appoint a substitute representative.

Similarly, acourt may disqualify counsel if it finds that counsel’ s representation of
aparty is contrary to the Code of Professional Responsibility. InreEllis 822 SW.2d 602 (Tenn.
Ct. App. 1991). The lower court in this case has not, at this juncture, disqualified any of the
petitioner’ s attorneys from further representation, although it has appointed Attorney Loy in adual
capacity of guardian and advocate for purposes of the competency inquiry.

In view of the question of potential conflicts affecting Attorney Hardin as de facto
next friend and other members of the petitioner’ slegal team, we are convinced that the appointment
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of Attorney Loy asguardian and advocate for alimited purpose was a proper exercise of the court’s
authority. See Goinsv. Yowdl, 41 Tenn. App. 280, 286, 293 S.W.2d 251, 254 (1956) (appointment
of aguardian ad litemisfor purpose of protecting the incompetent in the litigation).

Oncethe competency inquiry iscompleted, Mr. Minor will either be beforethe court
asacompetent party, in which case he may retain or discharge hispresent counsel, or alternatively,
he will be before the court as an incompetent party, in which case the court may adlow him to
proceed through Attorney Hardin as his representative or appoint Attorney Loy or some other
individual as his guardian ad litem for the remaining litigation.** If the latter situation of
incompetency arises and if the petitioner is not indigent, the petitioner’ s representative would have
the duty of choosing counsel to represent Mr. Minor, subject to the court’ sauthority to discharge any
attorney whose representati on would run afoul of the Code of Professona Responsibility.

Having determined that the court had the authority to inquireinto competency and
conflicting interests, we next consider the court’ s authority for ordering the mental examination as
ameans of effecting the inquiries. The order directing the mental examination does not state any
underlying legal authority. During the hearing which preceded this order, the court posited that its
authority for the examination was “ not through your regular competency to stand trial statute, . . .
[ T]his more comes under the inherent authority of the Court . . . as opposed to any pigeon hole that
I canfind....” Inasubsequent order denying reconsideration of theruling, the court held that Code
section 33-7-301 provided authority for the court’ s sua sponte action.

Section 33-7-301 provides for mental examination of criminal defendants and post-
conviction petitionersin limited circumstances. The pertinent portions of that statute provide:

(@(1) When a defendant charged with a crimina offense is believed to be
incompetent to stand trial, or thereisaquestion about the defendant's mental
capacity at the time of the commission of the crime, the criminal, circuit, or
general sessions court judge may, upon such judge]’]s own motion or upon
petition by the district attorney general or by the attorney for the defendant
and after hearing, order the defendant to be evaluated on an outpatient basis.

llCounsel for the petitioner arguesthat the lower court’ s actions have denied the petitioner hisright to counsel
of hischoosingin violation of the Sixth Amendment. Any such right has not been implicated at this stage. The court
has not discharged the petitioner’s post-conviction counsel. As the case presently stands, Attorney Hardin isthe de
facto next friend and Attorneys Mitchell, Howser, Hardin and Hill are counsel of record. Attorney Loy hasnot been
appointed in preference to any of these individuals; he is merely the attorney ad litem for the limited purpose of the
competency inquiry. If the court does at some point disqualify the petitioner’s counsel, then the petitioner may then
present any Sixth Amendment claim of this nature that he believes exists. Before doing so, however, the petitioner’'s
counsel may wish to review Caruthersv. State, 814 S\W.2d 64, 69 (Tenn. Crim. App. 1991), in which this court said,
consistent with the United States Supreme Court, that the Sixth Amendment does not apply to post-conviction
proceedings.
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2 At any stage of afelony criminal proceeding, including a pre-trial hearing,
trial, sentencing, or post-conviction proceeding, the state may move or
petition the court to authorize the district attorney general to designate a
gualified expert to examine the defendant if the defendant gives notice that
the defendant intends to offer testimony about the defendant’'s mental
condition, whether in support of a defense of insanity or for any other
purpose. . . .

Tenn. Code Ann. 8§ 33-7-301(a)(1)-(2) (2001). Simply put, the court may on its own motion order
amental evaluationin atrial proceeding, but it has no specific authority under this statute to do so
in a post-conviction proceeding. The post-conviction court’s reliance on section 33-7-301 as
authority for the menta examination is misplaced.

This does not end our inquiry, however. Tennessee Rule of Evidence 706 provides
that, in bench-tried cases, “the court may onits own motion or on the motion of any party enter an
order to show cause why expert witnesses should not be appointed and may request the parties to
submit nominations.” Tenn. R. Evid. 706. Moreover, Supreme Court Rule 28, the rule governing
post-conviction cases, allows the court the latitude to enter such orders “as are necessary to the
efficient management of the case” and “as may be required.” See Tenn. R. Sup. Ct. 28, 8§
6(B)(3)(e), 6(B)(7). We believe that these provisions gave the lower court the legal authority to
order the mental evaluation.

The next question is whether that authority was properly exercised. Rule 706
provides, “[T]he court may on its own motion or on the motion of any party enter an order to show
cause why expert witnesses should not be appointed and may request the parties to submit
nominations.” Tenn. R. Evid. 706. In most cases, the appointed experts should be agreed upon by
the parties, although the rule does allow the court to appoint experts of its own choosing. Id.

Thelower court did not follow the Rule 706 procedure of enteringapreliminary show
causeorder and permitting the partiesto submit nominationsfor the mental evaluation expert. Upon
consideration, we believe that any error isde minimus because the lower court afforded the parties
the opportunity to address the propriety of the mental evaluation. This took place at what was
origindly scheduled to be the evidentiary hearing and evolved into essentially ade facto show cause
hearing. The record reflects that the petitioner was allowed a thorough opportunity to oppose the
mental evaluation at this hearing, which he did at some length. The petitioner was afforded an
additional opportunity tovoice hisopposition at the subsequent hearing on the motion to reconsider,
and he also did so in an extensive memorandum filed with the court.

Likewise, we see no prejudiceto the petitioner inthe court’ schoiceof expert without
accepting nominations. The court ordered the evaluation at Middle Tennessee Mental Health
Institute, one of the entities authorized to perform mental evaluationsin criminal cases or on motion
of aparty inapost-conviction case. See Tenn. Code Ann. 8 33-7-301 (2001). Eventhoughwe have
held abovethat section 33-7-301 does not apply to post-conviction mental evaluationsonthecourt’s
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motion, that statute does provide guidance in determining the propriety of thetrial court’ s choice of
expert. We therefore hold that the choice of expert was a reasonable and logical one.

We decline to find error in the lower court’s order of a mental examination,
gppointment of the attorney ad litem, and inquiry into competency and conflicting interests.

Finally, we consider whether the court below properly denied the petitioner’ smotion
for recusal. The petitioner claims that recusal is required because (1) the judge was previously
employed in asupervisory position with the district attorney’ s office; (2) the judge met with one of
the petitioner’ s progpective expert witnesses in chambers without the presence of counsal; (3) the
trial court made an ex parteinvestigation by reviewing the circuit court filein the civil case; and (4)
the trial court has issued “egregious rulings’ and has not adhered to Supreme Court Rule 28.*

Recusal is appropriate whenever a trial judge’s impartiality can be reasonably
questioned. Tenn R. Sup. Ct. 10, Canon 3(E)(1); Satev. Cash, 867 S\W.2d 741, 749 (Tenn. Crim.
App. 1993). A trial judge's denial of amotion to recuse will be upheld absent a showing of abuse of
discretion. Cash, 867 SW.2d at 749. Reasons which warrant recusal include:

(@ the judge has a personal bias or prejudice concerning a party or aparty’s
lawyer, or persona knowledge of disputed evidentiary facts concerning the
proceeding;

(b) the judge served as alawyer in the matter in controversy, or a lawyer with
whom the judge previously practiced law served during such association as
a lawyer concerning the matter, or the judge has been a material witness
concerning it.

Tenn. R. Sup. Ct. 10, Code of Judicial Conduct, Canon 3E(1)(a), (b).

In support of hisfirst argument for recusal, the petitioner relied in part on the lower
court judge’'s application for judicid nomination. This application reflects that the judge was,
indeed, fulfilling a supervisory role in the district attorney’s office prior to her appointment. She
stated in the application that she “supervise[s] the Criminal Court and General Sessions Team
Assistants (approximately 19).” Her practice involved “complex drug, homicide, and other types
of cases which may require in-depth investigation and preparation [with which she] works closely

12The first threerecusal issues presented on appeal wereraised and addressed in the petitioner’ s second request
for recusal. The fourth issue was not raised as a basis for recusal below. The petitioner’sfirst request for recusa has
not been included in the record. Apparently, the first request wasin the form of aletter sent to the court which was then
filed with the clerk when received by the court. A document appearing to be a copy of this letter appear in the appendix
to the petitioner’ s brief but not in the record itself. As discussed in note 6 above, documents appearing in the appendix
but not the appellate record are not properly before the appellate court. We have not considered any information or
allegations contained in the first request for recusal, except insofar as they were also raised in the second request.
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with the Vice and Homicide Divisions of the Police Department.” In her order denying the first
request for recusal,*® the judge found that she was one of over 40 atorneysin the district attorney’'s
officeat thetimethe petitioner committed hiscrimethat resultedinthe underlying proceedings. She
found that she had no role in the investigation, indictment and prosecution of the petitioner in her
prior employment and that she had no knowledge of the facts of the case other than those gained in
her capacity as judge. She also found that she had been appointed to the bench over ayear prior to
the return of the petitioner’ sindictment. At a subsequent hearing on the issue, the court found that
her former role in the district attorney’ s office did not include supervisory authority over child sex
abuse cases.

In his brief, the petitioner argues that the district attorney’s office was actively
involved in the case against the petitioner “[a]lmost from the inception of the alleged offense.” He
also claimsthat his proof at the post-conviction evidentiary hearing will involve the conduct of the
district attorney’ s office and one particul ar ass sant district attorney, and the judge should not bein
the position of assessing the credibility of her former subordinate employee. Notwithstanding these
claims, the petitioner has not demonstrated that anything in the record belies the lower court’s
findings that she had no involvement, whether investigatory or supervisory, with the petitioner’s
criminal case while she wasin the district attorney’s office.

The Commentary to the Code of Judicial Conduct says,

A lawyer in agovernment agency does not ordinarily have an association with other
lawyers employed by that agency within the meaning of Section 3(E)(1)(b); ajudge
formerly employed by a government agency, however, should disqualify himself or
herself in a proceeding if the judge's impartiality might reasonably be questioned
because of such association.

Tenn. R. Sup. Ct. 10, Code of Judicial Conduct, Canon 3E(1)(b) (Commentary).

This Commentary isinstructivein the case at bar. The judge has dispelled, without
contradiction, any concerns about her actual involvement as a prosecutor or supervisor of the
prosecutor in thiscase. The district attorney’ s office was alarge one, with over 40 attorneys. The
judge, when employed as a prosecutor, performed duties in the district atorney’s office unrelated
to this case. Furthermore, there is nothing in the vague allegations about the conduct of another
prosecutor that so much as indicates that the conduct transpired during the judge's tenure in the
district attorney’ sofficeor that theallegedly cul pableindividual wasemployed duringthe sametime
period that the post-conviction judge served as a prosecutor. It appears from documents filed in
support of the pogt-conviction petition that the prosecutorial misconduct allegation pertans to

13As stated in notes 6 and 12 above, the petitioner’s first request for recusal is not properly before us as part
of the appellate record. The order denying it is, however. It is apparent from the record that the trial judge’s former
employment was at issue in both the first and second motions. The judge’s findings in her first order are therefore
pertinent to resolution of this issue.
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discovery violations and allowing false testimony at the sentencing hearing, both of which would
necessarily have occurred after thereturn of theindictment. The judge found that she had departed
from the district attorney’ s office over one year prior to the indictment’sreturn. On thesefacts, we
see no abuse of discretion in the lower court’s denial of the motion to recuse based upon former
employment as a prosecutor. Accord Owens v. State, 13 SW.3d 742, 757-58 (Tenn. Crim. App.
1999), perm. app. denied (Tenn.), cert. denied, 531 U.S. 846, 121 S. Ct. 116 (2000).

The second basis upon which the petitioner sought recusal of thetrial judge was her
in-chambers conference with Professor Neil Cohen, aprospective expert witnessfor the petitioner.
The petitioner does not alege that the merits of the case were discussed, but he claims that an
appearance of impropriety exists. Thejudge found that her communications with Professor Cohen
were related to an earlier, unrelated conversation about jury selection in capital cases. We see
nothing actua ly improper about this communication. With respecttothe appearance of impropriety,
Professor Cohen is, at this point, only a prospective witness. Heis the petitioner’ s witness, and if
the judge has misrepresented the nature of their communication, it is within the petitioner’ s power
to bring that evidence to light. He has not done so. Nothing in the disciplinary rules for judges or
lawyersprohibitsjudges, lawyersand professors of law from communicating with oneanother about
unrel ated matterswhen they areinvolved in varying capacitiesin ongoing litigation, and noimproper
appearanceis generated in the usual circumstances. Thelower court did not abuseitsdiscretionin
denying the motion to recuse on thisbasis. See Sate v. Jones, 735 S.W.2d 803, 810 (Tenn. Crim.
App. 1987) (no basisfor recusal when trial court held ex parte conference with prosecutor mid-trial
about unrelated matter and defendant failed to show prejudice).

Next, the petitioner takesissue with the lower court’ sreview of thecircuit court file
in the civil case. He claimsthiswas an improper independent investigation by the court. The law
is clear that the court must generally restrain itself to consideration of those facts that are beforeit
and may not conduct an independent investigation. See Tenn. R. Sup. Ct. 10, Code of Judicial
Conduct, Canon 3E(7)(e) (Commentary) (“ A judge must not independentlyinvestigatefactsinacase
and must consider only the evidence presented.”); Satev. Hart, 911 S.\W.2d 371, 376 (Tenn. Crim.
App. 1995). We believe, however, the court was empowered to judicialy notice the civil file.

A court may takejudicial notice of facts* not subject to reasonable dispute’ that are
“capabl e of accurate and ready determination by resort to sourceswhose accuracy cannot reasonably
be questioned.” Tenn. R. Evid. 201(a). “ Court recordsfall withinthe general rubric of factsreadily
and accurately determined.” Statev. Nunley, 22 SW.3d 282, 288 (Tenn. Crim. App. 1999), perm.
app. denied (Tenn. 2000). But cf. State v. Cash, 867 SW.2d 741, 748-49 Tenn. Crim. App. 1993)
(trial judge should have recused himself after ex parte communication with prosecutor and review
of appellate court record relative to prior gppeal of case, those actions culminating in the court sua
sponte entering an order attempting to reinstate a conviction previously vecated by the appélate
court).

When acourt intendsto rely upon judicial noticeprinciplesto bringfacts otherwise
outside the record into play in a proceeding, Rule 201 provides a mechanism for hearing upon
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request “as to the propriety of taking judicial notice and the tenor of the matter noticed.” Tenn. R.
Evid. 201(e). Implicitly, the aggrieved party must register atimely objection under subsection (e);
otherwise, the noticed facts are taken as given in the trial and appd late proceedings.** Nunley, 22
SW.3d at 28; see Neil P. Cohen, Sarah Y. Sheppeard & Donad F. Payne, Tennessee Law of
Evidence § 2.01[6][b] (4™ ed. 2000) ("Failure to request a hearing can bar later gopellate review of
judicial notice.").

In this case, the record reflects that the lower court referred to records of the civil
proceedings on two occasions. First, at the October 11, 2000 hearing which resulted in the
appointment of the attorney ad litem and the mental examination order, the judge returned from a
recess and announced that she had obtained the court file from the civil case. She said, “I hope
nobody objects.” Both parties were silent. Counsel for the petitioner expressed opposition to
appointment of the attorney ad litem and the competency inquiry, but none of the petitioner's
attorneys, at least three of whom were present, voiced any objection to the court’ s referenceto the
civil casefile. Thereafter, in the December 4, 2000 order denying the motion to reconsider rulings
that resulted from the October 11, 2000 hearing, the court recited facts gleaned from the civil file.
Interestingly, however, it was not until January 10, 2001 that the petitioner registered any objection
tothe court’ sreferenceto thecvil file, just one day shy of three months after the court first referred,
without objection, to the civil pleadings and filings.

The court records of the civil case were facts capable of ready and accurate
determination. Nunley, 22 SW.3d at 288; see Tenn. R. Evid. 201(a). The court expressed itsintent
torely onthosefactsin October, and counsel stood mute as the court proceeded to do so. The court
did so asecond time in December, and again counsd was silent. No objection was registered until
nearly three months after the court’ sfirst reliance on judicially noticed facts and one month after the
second occurrence. Even then, counsel did not make arequest under Rule 201 for a hearing on the
propriety of judicial notice. We hold that the petitioner’ s counsel waived any complaint they might
have under Rule 201 to the court’ sreferenceto the civil file by failing to promptly request ahearing
on the propriety of judicid notice.

Because the court properly exercised its powers of judicial notice, the referencesto
thecivil filedid not constitute animproper, ex parteinvestigation, and provided no basisfor recusal.

Finally, we consider the petitioner’ s argument that recusd is appropriate because of
the lower court’s “egregious rulings and refusal to adhere to Supreme Court Rule 28." First of all,
thisissue wasnot raised as abasisfor recusal below, and it was not a basis upon which we granted
Rule 10 review. It istherefore not properly before us.

14We recognize that a crimina defendant’s constitutional right to jury trial prevents judicial notice from
operating as aconclusive determination of the fact noticed. See generally Cohen, etal., at 82.01[8][c]. However, when
theissuein acriminal caseisoneto be determined by the court, rather than ajury, the court’s act of taking judicial notice
is coterminous with its acceptance, in its role as finder of fact, of the noticed fact as conclusively determined. Such is
the case here.

-14-



However, we feel compelled to comment on the lower court’s handling of these
proceedings. As discussed above, we find nothing egregious about the lower court’s rulings.
Moreover, we do not believe the lower court has run afoul of Rule 28's scheduling guidelines for
prompt disposition of post-conviction actions. First, it must be noted that the evidentiary hearing
inthis case was scheduled within the guidelines of Rule 28. The lower court postponed that hearing
upon discerning the necessity of inquiry into the petitioner' s mental competency and conflicting
interests of counsel. The petitioner’s counsel then pursued several lengthy motions in the lower
court and the Rule 10 application to this court. The petitioner’s counsel’s objections to the
competency and conflictsinguiry have contributed to thedelay. Whilecounsel certainly hastheright
to oppose that inquiry, we will not lay the cause for the delay at the feet of the trial court, which
acted appropriately inthe situation presented. Infact, wearecompelled to commend thelower court.
Due to the many unique motions filed by the petitioner’s counsel and the unusual circumstances
presented, the lower court has done an exemplary job of managing the case and proceedings under
challenging circumstances.

In conclusion, we hold that we improvidently granted review of the first issue. On
the other two issues, we affirm the rulings of the lower court.

JAMES CURWOOD WITT, JR., JUDGE

-15-



